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This critique reviews and challenges the UK Parliamentary and Government findings on Israel’s Separation Barrier, Closures and Checkpoints made in “Development Assistance and the Occupied Palestinian Territories” (OPT) 

To appreciate the motivation of the Israeli government in constructing the Terrorist Security Barrier, (TSB) one must place it in its true context.


Israel occupies the West Bank and Gaza following a defensively motivated war caused by Arab aggression in 1967. Although peace treaties have been signed between Israel and Jordan and Israel and Egypt, no final settlement has been agreed with the Palestinians. 
An Interim Agreement was signed between Israel and the Palestinians in 1994 (Oslo II) under which Israeli forces withdrew from Palestinian urban centres and from significant portions of the OPT. The Palestinians took jurisdiction over the administration and governance of more than 40 spheres of civil government, established a police force and exercised control over approximately 95% of the Palestinian population. Of crucial importance in Oslo II was the Palestinian obligation to resolve all conflict by negotiation, eschew violence as a means of conflict resolution and an undertaking to control and suppress terrorism and prevent terrorist attacks levelled against Israeli civilian population. The Palestinian leadership has never implemented these obligations. They have acted to the contrary: inciting terrorism in the media, mosques and schools; assisting in smuggling unlawful weapons into the West Bank and Gaza; and encouraging a proliferation of “security” forces for which authority and responsibility has been divided.
 

Negotiations on the final status issues foundered in 2000 and the Palestinians initiated the present violence. Since its commencement on September 30, 2000 Israel has been the subject of 21,575 Palestinian militant /terrorist attacks directed against Israeli citizens and their property in which 950 Israelis have been killed (672 of whom were civilians) and 6,355 people have been injured (4,475 of whom were civilians.) 402 of the deaths were caused by suicide bombers. 


Israel has tried a number of ways to overcome Palestinian terrorism but all have failed. The sudden upsurge in terrorism in April 2002 subjected Israel to armed attack, causing it to take self-defensive measures within the ambit of Article 51 of the UN Charter. Israeli reaction has been both actively pre-emptive and defensive. A pre-emptive operation (“Defensive Shield” or “Homat Magen”) was mounted which involved a military re-entry into some of those urban areas of the West Bank relinquished by Israel to the Palestinian Authority as part of the Oslo peace process and which have since become centres of terrorist activity. 

A defensive approach was conceived in the form of a terrorist security barrier ultimately planned to extend some 700 km, north to south between Israel and the OPT. 

The construction of the barrier has been the subject of considerable international criticism to which the UK Parliamentary Committee on International Development and the Department for International Development (DFID) have added their voices. Their position is that construction of a TSB on Palestinian land is illegal and that if any fence is to be constructed it should be on the 1948-1967 Armistice “Green Line.


The author of this paper argues that the Green line is neither a recognised international border, nor is it consistent with UNSC Resolution 242, which required Israel to withdraw “from territories” captured during the Six Day War to secure and defensible boundaries. 

The recent upsurge of terrorism constitutes a serious breach of the Palestinian obligations undertaken in the Oslo Accords and constitutes an armed attack such as to justify Israel’s re-entry into parts of the West Bank and to resume “belligerent occupation” of those parts which she effectively controls.


The law of belligerent occupation, expressed in the Hague Regulations and the 4th Geneva Convention, permits Israel to take such steps as are necessary to maintain law and order. As the Occupying Power she is permitted to requisition privately owned land if military necessity so demands and to make use of public land provided it remains substantially unaltered or capable of reverting to its original use. The Defence (Emergency) legislation still in force from the British Mandatory period, and not having been repealed during Jordan’s occupation of the West Bank, also authorises military authorities to control population movements within restricted areas and to requisition land in the interests of public safety and order.

The combined effect of “Operation Defensive Shield” and the construction of the terrorist barrier have resulted in a very significant fall in the number of successful terrorist incursions and the unlawful killing of Israeli citizens and damage to property. 

Opponents to the TSB assert that its construction causes considerable “collateral” damage to local inhabitants that is out of proportion to the military advantage gained by Israel by the erection of the fence. Furthermore, it is alleged that the purpose of the fence is political- enabling Israel to “grab more land” and as a means of bringing the Palestinian population to heel. This allegation is unfounded.  

The Israel Defence Forces are subject to government control and their actions are open to independent judicial review by Israel’s Supreme Court. The Court has in the past nullified military requisitions of land that have been motivated for reasons other than military necessity. Recently it examined in depth, the underlying governmental motivation for the construction of the fence, which it found it to be purely dictated by military necessity in self-defence. 

However, the law of belligerent occupation creates a delicate balance between two poles: military necessity  as against humanitarian considerations for non combatants. The balance is expressed in the rule of proportionality in which there must be relationship between the military objective and the means used to achieve it. The Court laid down a number of subtests: (i) the rationality between the route of the fence and its goal of preventing terrorist incursions; (ii) among the various alternative routes, preference should be given to the one which injures the inhabitants to the least extent possible; (iii) the damage caused to the inhabitants (in absolute terms) by the IDF in order to achieve its objectives must be in proper proportion to the gain brought about by that means; and (iv) the damage (in relative terms) caused by the requisition of land initially chosen by the IDF is tested vis-à-vis an alternate route, whose security advantage, although somewhat smaller than that of the former one, will result in a substantial reduction in the injury to the local inhabitants. The first choice for requisition would be disproportionate if, by employing the alternate means, the injury caused to affected inhabitants by the original proposal could be substantially reduced, even at the cost of a certain loss of security which the original plan would have given.
  
Inasmuch as the petitions dealt with a forty-kilometre stretch of fence, the proportionality of the “benefit” of the fence as compared to the humanitarian “cost” varied according to local conditions. The Court therefore applied its concepts of proportionality to eight different segments of the fence affected by the military requisition orders, taking into consideration humanitarian factors. These included the number of farmers and the amounts of land involved, damage and inconvenience caused to land owners by limiting their freedom of access, the impact of the splitting of land under single ownership caused by the fence, the number of trees to be uprooted or replanted; the impact of the fence on the general life of the affected village and the difficulties of children getting to school. In the result, the Court accepted seven of the eight petitions and the military authorities were required to provide solutions consistent with the Court’s decision, i.e. to prepare and submit alternative routes which meet the “relative” proportionality test. 


In light of this decision, there is no justification for claims that the construction of Terrorist Security Barrier is intended as a political and punitive step with the objective of grabbing more territory and bringing the Palestinians “to heel” in doglike subjugation. The independent judicial arm of the Israeli government has rigorously examined, in accordance with the prevailing norms of international law, both the legal process and justification of the decision by the executive and military authorities to construct the fence. However, in implementing the project the Court has required the military authorities to readjust their plans so as to reduce the extent of the collateral damage.  

The Parliamentary Report fails to take a balanced view of the conflict and to reflect Israel’s efforts at accommodating Palestinian concerns. The Committee and DFID have lost sight of the fact that Palestinian losses caused by the fence are a direct result of the failure of the Palestinian Authority to clamp down on terrorism.  

Full text available by email: Contact gerald.adler@ntleworld.com  or  01273 24 9191

Postscript: The International Court of Justice Decision on the Barrier
Since completing this critique, the International Court of Justice has published its advisory opinion on the legal consequences of the “the Wall.”  It is therefore more than appropriate to make a brief comment on some of the major issues raised in that opinion.

1. Israel’s Motivation in Constructing the Fence
The Court, in its opinion, nowhere referred to the scope and extent of the damage to Israeli citizens and their property caused by terror, which is the motivating factor for the construction of the fence. 
The Court assumed that the primary motivation was annexation of land because the fence encompassed most of the Jewish settlements. This latter fact is also consistent with Israel’s declared motivation that the fence was constructed as a defensive measure against terrorist activity which commenced in 2000. Under Oslo, the issue of settlements are a matter for final status negotiation.


2. Palestinians Intentional Breach of Hague Regulations and 4th Geneva Convention:
Assimilation of Combatants with Non-Combatants Instead of Distinguishing Them
Of significance was the Court’s failure to refer to the intentional Palestinian blurring of the distinction between combatant-militants and non-combatants. This crucial distinction in the application of the laws of war and the humanitarian provisions of the Regulations and the Convention underlies the military necessity for the fence. The Palestinian leadership has encouraged a involvement in a militant struggle against Israel. Children are being inculcated with hatred and manipulated to become “shahid” martyrs for the cause; its young people, both male and female, are encouraged to participate in terrorist activity against Israel. In so doing, both the Palestinian Authority and the militants themselves fail to maintain the distinction between combatants and non-combatants contrary to the Hague Regulations and the Geneva Convention.  The Court ignores this fact and its implications. 
Israel’s position is exacerbated by the Palestinian commission of “grave breaches” in the Geneva Convention: the wilful killing and maiming of Israeli non combatants by terrorist militants who not only fail to distinguish themselves as combatants, but who also abuse the protected status and inviolability of medical and religious facilities intended the humanitarian purposes. These factors have a direct bearing on Israel’s efforts and responsibility for  protecting both its citizens, and for as long as they are there, its settlements. These factors constitute the military necessity for the construction of the fence.


3. Tendentious Terminology 
In passing, it should be noted that the Court’s continual reference to the construction of the terrorist barrier as a “wall” is of itself tendentious. A chain-linked fence constitutes 95% the construction complained of. The fact that the Court adopted the term because it was used by the General Assembly contrary to factual reality does not excuse the Court from adopting an expression that portrays the true facts.  


4. Palestine Mandate 
In its historical review of the context, the Court is very selective in its choice of relevant facts and documents. In referring to the Palestine Mandate for example, it noted that more advanced nations were to provide guidance to a less politically developed population in its quest for self determination until it was able to assume such responsibility among civilised nations. By implication, the Court was referring to Palestinian self determination- but it forgot, just as the British Administration “forgot” that the main objective of the Palestinian Mandate was as a homeland for the Jewish people who have maintained a centuries old connection with the Land. A major objective of the Mandate was the encouragement of Jewish settlement on public and wasteland. Such rights as were given to the population under a Mandate were preserved when Britain surrendered it back to the United Nations. 


5. Resolution 181
The Court refers to the General Assembly Resolution 181 which recommends the division of the Palestine into a Jewish and an Arab State; a recommendation which was accepted by the Jews but rejected by the Arabs who immediately commenced an military invasion. The end result of that invasion was that Jordan retained control but not sovereignty over the West Bank as expressed in the Armistice Agreement. It is strange that the Court did not determine that Jordan’s subsequent annexation of the West Bank in 1950 was both contrary to the Armistice Agreement and principle that territory could not be acquired by conquest.


6. 1948 Armistice Agreement Breached by the Six Day War 
The Court acknowledged that the armistice line did not constitute a waiver of the respective rights of the parties, and that no military action over such line was permitted. However, notwithstanding that Jordan itself breached the Armistice Agreement by annexing the West Bank in 1950 (which Britain herself condoned by recognising Jordan’s illegal action) the ICJ nevertheless condemned Israel for its breach of the Armistice Agreement during the Six Day War. After ignoring Israel’s appeal not to become involved in the conflict initiated by Egypt and Syria, Jordan commenced shelling Israeli territory while its troops took control of the demilitarised UN headquarters located beyond the Armistice lines.
The Court ignored that it was Jordan, which was the first to open hostilities against Israel in breach of the Armistice, and that Israel’s occupation of the West Bank is a result of defensive military action. 


7. UNSC Resolution 242
The Court referred only to the first operative clause of Resolution 242, which called for Israel’s withdrawal “from territories” captured in the Six Day War.   It ignored completely the second clause which required withdrawal “to secure and recognized boundaries free from threats or acts of force.” The two provisions were drafted conjunctively, (the word “both” being expressed in the text). UNSC Resolution 338, passed after the 1973 War, confirmed this package deal in calling upon the parties to implement Resolution 242 “in all of its parts.” The two operative clauses in Resolution 242, when read together, clearly do not contemplate that the 1948 lines are the permanent ones. 
The ICJ totally omitted the ultimate goal of UN Resolution 242, expressed in paragraph 3, as the achievement of a "peaceful and accepted settlement." This has to be by way of negotiation, not by way terrorism or even conventional warfare. Accordingly the Court was wrong in implying that Israel must take her defensive measures against terrorism on the “Green” 1948 lines.


8. Oslo Peace Process
The Court barely mentioned  the Oslo Peace Process and the failure of the Palestinian Authority to fulfil its obligations to fight terrorism given in the Oslo II Agreement (1994), and in the subsequent Wye River (1998) and Sharm el-Sheikh (1999) Memoranda. The obligations included the apprehension and punishment of  all persons involved in acts of violence and terror, collection of all Palestinian illegal weapons and the reduction in the number of  Palestinian “police.”  The breach of these undertakings justified Israel’s right, under Oslo II, to re-enter territory from which she had withdrawn her troops and to take such action as might be necessary. Such action could reasonably include the construction of the fence. 
The Court also ignored the Oslo undertakings by the Palestinians to resolve their dispute with Israel by negotiation and appeared blind to the fact that these commitments were the cornerstone for Israel’s recognition of the PLO as the representative of the Palestine people and for permitting its leadership to enter the West Bank from its exile in Tunisia. Had such not been the case, Israel, as the Occupying Power, would not have had to contend with the degree of militancy and terror against her population such as to cause her to construct the fence in the first place. 
The Court ignored the fact that Israel found no necessity to construct a terrorist barrier between 1967 and 2001, and that it was the planned and calculated decision of the Palestinian leadership to initiate the war of terror which demanded Israeli reaction.


9. UN Charter Article 51, and Hague Regulations Article 23(g) 
The Court denies the applicability of the right of self defence provided under Article 51 of the UN Charter on the grounds that the armed attack is not caused by one state against another. The conclusion of the Court is preposterous. Article 51 declares that nothing in the Charter impairs the right of self defence “if armed attack occurs against a Member state.” There is no requirement in the Article that the aggression must be State instigated. The Courts decision implies that a state may not defend itself against terrorism emanating beyond its jurisdiction. The Court ignores the fact that the Palestinians, although generally not recognised as constituting a State, have taken upon themselves the obligations imposed on States under the Geneva Convention. The implications flowing from the Court’s holding, creates serious ramifications in the application of the Hague Regulations and Geneva Conventions and the general war against terrorism. 

The Court disallowed the applicability Article 23(g) of the Hague Regulations. This article permits the destruction or seizure of the enemy's property, if such be imperatively demanded by the necessities of war. The Court’s refusal to apply this Article was grounded on the argument that Article 23(g) applies only during hostilities and that since hostilities have ceased, the only Regulations which continue to apply, are those relating to the obligation of the Occupying Power to restore, and ensure, as far as possible, public order and safety. This conclusion is fallacious.
 
The Court blinds itself to the realities on the ground! While formal hostilities may have ceased following the 1967 War and for some time thereafter, since September 2000, hostilities created by wide scale terrorism have resumed, such that Israel was compelled to instigate special military action in self defence (“Operation Defensive Shield”). If one takes to its logical conclusion, the Court’s holding that “Hostilities” section  in the Regulations has ceased to apply, then there is nothing to prevent a subsequent insurrection against the military occupation. No restriction can be placed on any of the means by which belligerents [Palestinian terrorists] may injure the enemy [Israel]. The terrorists are therefore free, and do in fact, “ kill or wound treacherously individuals belonging to the hostile nation”; “employ arms, projectiles, or material calculated to cause unnecessary suffering”; “make improper use of  ..the military uniform of the enemy and… the distinctive badges of the Geneva Convention,” as well as failing to distinguish themselves as belligerents and identifiable from civilian non-combatants.


10. Israeli Human Rights
In referring to the various international human rights instruments which accord the Palestinians the freedom of  movement, the rights to work, to health and to a standard of living, the Court completely ignores that those same instruments also accord Israelis the same rights. More importantly those instruments accord the right to life- a right which Palestinians terrorists deny Israeli citizens and which Israel respects in the Palestinians.


11. Conclusion
The Court in accepting jurisdiction has allowed itself to be drawn into what is clearly a political issue that must be settled by negotiation. Having accepted the reference, the Court clearly failed to give weight to the many counter arguments that justify the construction of security barrier against terrorism. By its decision, the International Court of Justice has done irreparable harm to its reputation as an independent  judicial institution and to the advancement of international law as an acceptable means of conflict resolution resolution.  
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